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LOSS, ALTERATION, OR DESTRUCTION OF
EVIDENCE: THE SPOLIATION PROBLEM"

On March 14, 1991, our client suf-
fered second- and third-degree burns aver
a third of his body in a hospital shower
when a valve conmolling the flow of hot
wazer to this and other showers malfunc-
tioned, We filed suir against the hospital,
asserting claims of negligent nursing su-
pervision and negligent maintenance and
operation of the plumbing system.! The
hospital urged us to bring a products
liability action against the manufacturer
of the valve, which we agreed to do if
engineers, upon examination and resting
of the valve, verified that its failure had
been caused by a design or manufacturing
defect. The hospital and we each retained
a professor from the Marerials Engineer-
ing Department of the Massachusetts In-
stitute of Technology to establish the pro-
tocol for and conduct the tests. Because

. the tests would involve permanent disas-
sembly of the bellows mechanism of the
valve, all aspects of the tests were profes-
sionally videotaped to ensure that there
was a complete record of this importane
evidence, and the valve assembly parts
wete carefully preserved upon conclusion
of the tests. The tests confirmed thar the
improper use. of corrosive solder flux in
the construction of the bellows had caused
it to fail prematurely. Suic was then com-
menced against the manufacturer inaddi-
tion to the hospital.? -

The case recently sertled, one month
before trial. An issue never adjudicated,
but that mighr have been raised by the
manufacturer by an in lmine or other
motion at trial, was whether the hospital
and the plaintiffs should be penalized for
conducting destructive testing on thevalve
without giving the manufacturer an op-
portunity to participate. No sanction

*The author wishes to express his gratitude to
Jokn Curran of McLane, Graf, Raulerson &
Middleton for his assistance in the prepara-
tion of this article.
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would have been appropriate, asthe manu-
facturer never claimed or suggested
through its experts or otherwise that the
tests were faulty, invalid, or had impaired
its ability to prepare and present a de-
fense.> Nevertheless, this “spoliation of
evidence” issue merits careful consider-
ation by counsel, as there is a rapidly
growing body of case law that imposes
significant duties upon litigants o pre-
serve the integrity of potential evidence,

According to Black’s Law Dictio-
nary, “spoliation” is “[t]he destruction of
evidence...{tJhe destruction or the sig-
nificant meaningful alteration of a docu-
ment or instrumene.” As one court has
held: “Spoliation of evidenceina prospec-
tive civil action occurs when evidence
pettinent to theaction is destroyed thereby
interfering with the action’s proper ad-
ministration and disposition.™ At least
four states now recognize spoliation of
evidence as an independent tort in some

3 Prejudice 1o the other side generally is re-
quired before any relief for alteration or

destruction of evidence will be granted. See -

infranotes 12-14 and accompanying text. At
least one court, however, has held thar alrer-
ation or destruction of evidence by an expert
that results in only that expest being able to
testify to the evidence’s original condition is
in and of itself so prejudicial as to mexit
exclusion of the expert’s testimony concern-
ing the evidence, Ser Nally v. Valkswagen of
America, Inc., 405 Mass, 191, 539 N.E.2d
1017 {1989), discussed infrz at notes 24-29
and accompanying text:

Brack’s Law DicTionary 1257 (5thed. 1979).
Hirsch v. General Motors Corp., 628 A.2d
1108, 1113 (N.]. Super. L. 1993).

Id. at 1114-15 (citing Smith v. Superior
Coury, 151 Cal. App.3d 491, 198 Cal. Rprr,
829 (1984) (intentional spoilation); Bondu
v. Gurvich, 473 So.2d 1307, 1312 (Fla.
Dist. Cr. App. 1984) {negligent spoilation);
Hazen v. Municipality of Anchorage, 718
P.2d 456 (Alaska 1986) (intentional
spaoilation); Viviano v. CBS, Inc,, 251 N.J.
Super. 113, 597 A.2d 543 (App. Div. 1991)
(fraudulent concealmenr of evidence), cert.
denied, 127 NLJ. 565, 606 A.2d 375 (1992)).
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context,’ while ar least four others” and
the federal courrs® have rejecred it as a
cause of acrion.

In Hirsch v. General Motors Corp.,?
the Superior Cowrt of New Jersey de-
scribed the context in which a plaindff
must act to preserve evidence as follows:

Accordingly, 2 duty to preserve -

evidence, independent from 2

court order to preserve evidence,

arises where there is: (1) pending

- or probable litigation involving

the defendants; (2) knowledge by

the plaintiff of the existence or
{rontinued on next page)

7 Id. at 1114 (citing Murphy v. Target Prod-
ucts, 580 N.E.2d 687 (Ind. 1991); Dualap
v. Ciry of Phoenix, 169 Ariz. 63,817 P.2d 8
{1990); Koplin v. Rosel Well Perforators,
Inc., 241 Kan. 206, 734 P.2d 1177 (1987);
Phatr v. Cortese, 147 Misc.2d 1078, 559
N.Y.S.2d 780 {1950},

I, {citing Wilson v. Beloit Corp., 921 F.2d
765 (8th Cir. 1990); Headley v. Chrysler
Motor Corp., 141 F.R.D. 362 (D. Mass.
1991) {subject matter jurisdiction based on
diversity of cirizenship); Compurer Assoc.
Int’l v. American Fundware, 133 FR.D.
166 {D. Cole. 1990); Akiona v. United
States, 938 F.2d 158 (9th Cir. 1991);
Austerberry v. United States, 169 F.2d 583

Y

- (6th Cir. 1948); Wong v. Swier, 267 F.2d

749 (9th Cir. 1959); Vick v. Texas Employ-
ment Comm’n, 514 F.2d 734 (5th Cir,
1975)%; Boyd v. Ozark Airines, Inc., 568
F.2d 50 (8h Cir, 1977); S.C. Johnson &
Son, Inc. v. Louisville & Nashville R.R. Co.,
695 F.2d 253 (7th Cir. 1982); Coates v.
Johnson & Johnson, 756 F.2d 524 (7th Cir.
1983); Nation-Wide Check v. Forest Hills
Distrib., 692 F.2d 214 (1st Cir. 1982)}.
® 628 A.2d 1108 (N.]. Super. L. 1993).
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