Volume 3, No. 6 | November–December 2020

R A I L

The Journal of Robotics,
Artificial Intelligence & Law

Editor’s Note: Change
Steven A. Meyerowitz
Demystifying Blockchain and Cryptocurrencies
David Kalat
5G Is Unleashing the Fourth Industrial Revolution—Here’s What It Means for Legal
Systems
Louis Lehot and Ethan Floyd
Accelerating Change: From Smart City to Smart Society
Oliver Brettle, Nicholas Greenacre, Tim Hickman, Andres Liivak, Daren Orzechowski, and
Adam Pierson
Mobility and Transportation Technology Review
Ariel S. Wolf
Is the Use of Open Source Software Putting Your Business at Risk?
Samuel T. Tibbetts and Stuart James
FTC Provides Guidance on Use of AI and Algorithms
Terrell McSweeny, Lee J. Tiedrich, and Jadzia Pierce
Everything Is Not Terminator: Defining AI in Contracts
John Frank Weaver

FULL
COURT
PRESS
®

RAIL

The Journal of Robotics,
Artificial Intelligence & Law
Volume 3, No. 6 | November–December 2020

373
		

Editor’s Note: Change
Steven A. Meyerowitz

377
		

Demystifying Blockchain and Cryptocurrencies
David Kalat

397

5G Is Unleashing the Fourth Industrial Revolution—Here’s What
It Means for Legal Systems
		 Louis Lehot and Ethan Floyd
407

Accelerating Change: From Smart City to Smart Society
Oliver Brettle, Nicholas Greenacre, Tim Hickman, Andres Liivak,
Daren Orzechowski, and Adam Pierson

415
		

Mobility and Transportation Technology Review
Ariel S. Wolf

423

Is the Use of Open Source Software Putting Your Business at Risk?
Samuel T. Tibbetts and Stuart James

431

FTC Provides Guidance on Use of AI and Algorithms
Terrell McSweeny, Lee J. Tiedrich, and Jadzia Pierce

435

Everything Is Not Terminator: Defining AI in Contracts
John Frank Weaver

EDITOR-IN-CHIEF
Steven A. Meyerowitz
President, Meyerowitz Communications Inc.
EDITOR
Victoria Prussen Spears
Senior Vice President, Meyerowitz Communications Inc.
BOARD OF EDITORS
Miranda Cole
Partner, Covington & Burling LLP
Kathryn DeBord
Partner & Chief Innovation Officer, Bryan Cave LLP
Melody Drummond Hansen
Partner, O’Melveny & Myers LLP
Paul B. Keller
Partner, Allen & Overy LLP
Garry G. Mathiason
Shareholder, Littler Mendelson P.C.
Elaine D. Solomon
Partner, Blank Rome LLP
Linda J. Thayer
Partner, Finnegan, Henderson, Farabow, Garrett & Dunner LLP
Edward J. Walters
Chief Executive Officer, Fastcase Inc.
John Frank Weaver
Attorney, McLane Middleton, Professional Association

THE JOURNAL OF ROBOTICS, ARTIFICIAL INTELLIGENCE & LAW (ISSN
2575-5633 (print) /ISSN 2575-5617 (online) at $495.00 annually is published
six times per year by Full Court Press, a Fastcase, Inc., imprint. Copyright
2020 Fastcase, Inc. No part of this journal may be reproduced in any form—by
microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For
customer support, please contact Fastcase, Inc., 711 D St. NW, Suite 200,
Washington, D.C. 20004, 202.999.4777 (phone), 202.521.3462 (fax), or email
customer service at support@fastcase.com.
Publishing Staff
Publisher: Morgan Morrissette Wright
Journal Designer: Sharon D. Ray
Cover Art Design: Juan Bustamante
Cite this publication as:
The Journal of Robotics, Artificial Intelligence & Law (Fastcase)
This publication is sold with the understanding that the publisher is not engaged
in rendering legal, accounting, or other professional services. If legal advice or
other expert assistance is required, the services of a competent professional should
be sought.
Copyright © 2020 Full Court Press, an imprint of Fastcase, Inc.
All Rights Reserved.
A Full Court Press, Fastcase, Inc., Publication
Editorial Office
711 D St. NW, Suite 200, Washington, D.C. 20004
https://www.fastcase.com/
POSTMASTER: Send address changes to THE JOURNAL OF ROBOTICS,
ARTIFICIAL INTELLIGENCE & LAW, 711 D St. NW, Suite 200, Washington,
D.C. 20004.

Articles and Submissions
Direct editorial inquiries and send material for publication to:
Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005, smeyerowitz@
meyerowitzcommunications.com, 646.539.8300.
Material for publication is welcomed—articles, decisions, or other items of interest
to attorneys and law firms, in-house counsel, corporate compliance officers,
government agencies and their counsel, senior business executives, scientists,
engineers, and anyone interested in the law governing artificial intelligence and
robotics. This publication is designed to be accurate and authoritative, but neither
the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the
present considerations and views of the authors and do not necessarily reflect
those of the firms or organizations with which they are affiliated, any of the former
or present clients of the authors or their firms or organizations, or the editors or
publisher.
QUESTIONS ABOUT THIS PUBLICATION?
For questions about the Editorial Content appearing in these volumes or reprint
permission, please contact:
Morgan Morrissette Wright, Publisher, Full Court Press at mwright@fastcase.com
or at 202.999.4878
For questions or Sales and Customer Service:
Customer Service
Available 8am–8pm Eastern Time
866.773.2782 (phone)
support@fastcase.com (email)
Sales
202.999.4777 (phone)
sales@fastcase.com (email)
ISSN 2575-5633 (print)
ISSN 2575-5617 (online)

Everything Is Not Terminator
Defining AI in Contracts
John Frank Weaver*
It is an open secret in the artificial intelligence (“AI”) field that
there is no widely accepted definition of “artificial intelligence.”1
For example, Stuart Russell and Peter Norvig present eight different
definitions of AI organized into four categories, including thinking
humanly and thinking rationally.2 These definitions rely on the
internal processes of human intelligence. However, Alan Turing
focused on a machine’s external manifestation of intelligence or
analytical ability, looking to see if a computer could convince a
human that it is also a human.3
One problem in defining AI is that the finish line keeps moving.
Chess was once considered a barometer of AI, but that has gradually changed since computers were able to play a decent game of
chess in 1960.4 IBM’s Deep Blue beat the best human player in the
world in 1997.5 These developments made many suggest that skill
in chess is not actually indicative of intelligence,6 but did chess
really become disconnected from intelligence merely because a
computer became good at it? As one expert laments, “[a]s soon as
it works, no one calls it AI anymore.”7
Historically, I have defined AI in publications and presentations
as “any machine or program capable of recreating one or more
element of human intelligence.”8 I particularly like that definition
when discussing the regulation of AI. It is expansive, and I believe
government regulations should use an expansive definition of AI
in order to empower regulators to create comprehensive regulatory
systems to govern AI. Additionally, an expansive definition of AI
permits regulators to reach more systems, programs, and devices
and minimizes any uncertainty that the regulators are authorized
to govern any particular system, program, or device.
Having said that, when I first started using that definition, there
were essentially no definitions of AI in law. More recently, there
has been increasing regulatory activity around AI, and with that
have come legal definitions of AI. Just as important for private
companies working with AI, there are more contracts governing
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and defining AI in terms of developing, programming, training,
testing, manufacturing, distributing, etc. The need to establish
workable definitions of AI in private law is increasing. Below, I
discuss a few prominent examples of AI definitions included in
statutes and regulations before discussing considerations when
defining AI in a contract.

Statutory and Regulatory Definitions of AI
The most prominent regulatory system governing AI never
actually uses the term “artificial intelligence,” referring instead
to automated processing and automated decision-making. The
EU’s General Data Protection Regulation (“GDPR”) addresses and
governs profiling and “decisions based on automated processing.”
Profiling is defined as:
any form of automated processing of personal data consisting
of the use of personal data to evaluate certain personal aspects
relating to a natural person, in particular to analyse or predict
aspects concerning that natural person’s performance at work,
economic situation, health, personal preferences, interests,
reliability, behaviour, location or movements.9
By the terms of the GDPR, “data subjects shall have the right
not to be subject to a decision based solely on automated processing, including profiling, which produces legal effects concerning
him or her or similarly significantly affects him or her,” subject to
certain restrictions.10
The GDPR does not actually define automated processing or
automated decision-making, but the data protection authorities of
the member states have done so. For example, the Irish Data Protection Commission notes that “Processing is ‘automated’ where it
is carried out without human intervention and where it produces
legal effects or significantly affects you.”11 Similarly, the UK’s Information Commissioner’s Office defines automated decision-making
as “the process of making a decision by automated means without
any human involvement.”12 Decision-making as well as the actions
included in profiling—evaluation, analysis, and prediction—are
recreations of functions of human intelligence, so the short definitions in use in Europe in response to the GDPR’s treatment of AI
are consistent with the short definition I provided above.13
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In the United States, a major piece of legislation governing the
AI strategy of the Department of Defense became law in 2018. The
John S. McCain National Defense Authorization Act for Fiscal Year
2019 (the “McCain Act”) included funding to assess the Department’s use of AI and to deploy further AI applications throughout
the Department. The McCain Act also directs the Defense Department to establish activities to coordinate department efforts to
develop, mature, and transition AI technologies into operational
use. In doing so, the McCain Act provides a definition of AI that
is limited by the terms and application of the legislation, but
which is likely to be influential given the lack of other statutory
definitions of AI and the influence department resources have in
funding and shaping AI research. Per the statute, AI includes any
of the following:
1. Any artificial system that performs tasks under varying and unpredictable circumstances without significant
human oversight, or that can learn from experience and
improve performance when exposed to data sets.
2. An artificial system developed in computer software, physical hardware, or other context that solves tasks requiring
human-like perception, cognition, planning, learning,
communication, or physical action.
3. An artificial system designed to think or act like a human,
including cognitive architectures and neural networks.
4. A set of techniques, including machine learning, that is
designed to approximate a cognitive task.
5. An artificial system designed to act rationally, including an
intelligent software agent or embodied robot that achieves
goals using perception, planning, reasoning, learning,
communicating, decision making, and acting.14
Although both this definition and the definition from the
GDPR are expansive, the McCain Act definition is obviously a
more detailed explanation than what has been offered under the
GDPR. However, similar to European governments’ definitions
for automated processing and decision-making, the McCain Act
refers to human abilities for its definition of AI: “performs tasks
under varying and unpredictable circumstances without significant human oversight;” “designed to think or act like a human;”
“designed to approximate a cognitive task;” etc.
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This reflects a strategy similar to what I have relied on when
defining AI. Regulations should define AI broadly in order to
empower regulators to consider AI broadly and create comprehensive regulatory systems to govern AI, while also legitimizing the
regulators’ efforts to regulate the systems, programs, or devices of
any entity protesting that such efforts are an overreach.

Contractual Definitions of AI
A key question to take from these legal definitions of AI when
considering contractual language is whether to provide a specific or
detailed definition of AI. In some contracts, the systems, programs,
or devices governed by a contract might have well-established portions that all parties agree are AI. But where the contract governs a
relationship in which one or more parties may or may not rely on
AI, defining what the contract will consider and treat as AI may
be heavily negotiated.
Take this example: While negotiating a contract governing
human resources (“HR”) software, the parties acknowledge that
some elements of the software platform are essentially AI applications that analyze the personal information uploaded by employees
to perform some of the platform’s functions, but due to the nature
of the software and its development, the exact elements that will
have AI capabilities are not knowable when the contract is negotiated. The party receiving the software should want to enforce some
standards regarding the testing and training of, and the biases in,
the AI applications. The party providing the software will want to
minimize the training it has to perform, the training datasets it
has to devote resources to, and its liability for biases the AI demonstrates in performing HR functions. How AI is defined in the
contract will affect how obligations concerning AI are imposed.
In other words, the receiving party will want an expansive
definition of AI and the providing party will want a definition that
limits the software elements that are considered AI applications.
The receiving party should pursue a broad definition like “Artificial Intelligence means a software, program, device, or system that
functions without direct human oversight, but which recreates,
imitates, or acts in the place of human reasoning, analysis, planning, or decision making.” Such a definition imposes a great burden
on the providing party, as this language potentially imposes its
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obligations concerning AI over a wide array of programs, software,
devices, and systems, potentially many more than the providing
party anticipates in the negotiations. The providing party will need
to review any new features incorporated into the platform going
forward to determine if those features have to satisfy the contract’s
AI requirements.
In contrast, the providing party should pursue a narrow definition that limits the elements of the software that could be classified
as an AI application. Ideally, that party will be able to limit the definition of AI to a list of defined elements. However, if the company
markets its HR software as a dynamic platform that will incorporate new functions as the company develops them, the receiving
party (and other customers) can logically push back against efforts
to define AI as a list of specific elements. Instead, the providing
party could try a compromise definition that is more limiting than
the broad definition stated above: “Artificial Intelligence means a
software, program, device, or system that processes the personal
information of one or more company employees without evaluation or oversight by a human.” This definition introduces two
significant limiting factors:
1. Only software, programs, devices or systems that process
personal information will qualify as AI.15
2. As long as the providing party retains human employees
to monitor the relevant elements of the software—frequently referred to as the “man in the loop” in military
AI operations—it can incorporate as many AI applications
as it wants without having contractual obligations to train
the AI or liability for the biases of the AI.
There are other ways to contract around these issues, but defining AI in contracts will grow in importance as more companies
incorporate into their operations software, programs, devices,
and systems that are capable of recreating or imitating elements
of human intelligence.

Conclusion
The example above is only one of many where the definition
of AI is likely to be a negotiated term: Ed Tech platforms, healthcare software, customer relationship management systems, etc.
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Additionally, as government regulation of AI expands, contractual
definitions of AI will also need to take statutory and regulatory
definitions of AI into account.
Companies that retain and supply products and services with
AI applications need to pay close attention to the obligations and
liabilities the definition of AI creates in their contracts. Careful
wording can provide valuable protections during the life of those
agreements, which may be particularly valuable given that AI
in commercial operations is still relatively new and many of the
potential disputes between parties are still unknown.

Notes
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9. Council Regulation (EU) 2016/679 of the European Parliament and of
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and repealing Directive 95/46/EC, 2016 O.J. (L119) 1, Art. 4(4) (“GDPR”).
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a useful and more succinct summary: “automated processing of personal data
to evaluate certain things about an individual.” United Kingdom Information Commissioner’s Officer, “Rights related to automated decision-making,
including profiling,” available at https://ico.org.uk/for-organisations/guideto-data-protection/guide-to-the-general-data-protection-regulation-gdpr/
individual-rights/rights-related-to-automated-decision-making-includingprofiling/ (“ICO Guide”).
10. GDPR, supra note 9, at Art. 22(1).
11. Data Protection Commission, “Rights of Individuals under the
General Protection Regulation,” available at https://www.dataprotection
.ie/sites/default/files/uploads/2018-12/Rights-of-Individuals-under-theGeneral-Data-Protection-Regulation-04-2018.pdf.
12. ICO Guide, supra note 9.
13. Processing is a much more expansive term in the GDPR and includes
essentially anything a person or entity can do with or to data: “any operation
or set of operations which is performed on personal data or on sets of personal
data, whether or not by automated means, such as collection, recording, organisation, structuring, storage, adaptation or alteration, retrieval, consultation,
use, disclosure by transmission, dissemination or otherwise making available,
alignment or combination, restriction, erasure or destruction.” GDPR, supra
note 9, at Art. 4(2). That definition includes many activities that do not require
or recreate human intelligence, so I have not included it in the discussion of
how the GDPR regulatory system defines AI.
14. John S. McCain National Defense Authorization Act for Fiscal
Year 2019, Pub. L. No. 115-232, §238(g) (2019). Section 1051 establishes an
independent National Security Commission on AI to review advances in AI
and associated technologies, particularly machine learning, and includes a
similar definition of AI.
15. In this definition, the assumption is that “process” has a meaning
similar to the definition in the GDPR, which is common in agreements
governing data. Additionally, “personal information” is typically defined in
a way similar to the definition of “personal data” in the GDPR or “personal
information” in the California Consumer Privacy Act.
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